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Legal Analysis of Tobacce Dispute Between Indonesia
vs United States Under WTQ Relating to National
Treatment Principles

Sinta Dewi'

This article discusses the disputes between Indonesia vs United States wnder the
WTO relating to the application gf United States National Regulation on the Fam-
ily Smoking Protection and Tobaceo Aet, 2009 in prohibiting the production or
sale of clove cigarettes. Currently, WFOQ is to rule on Disputes and the Panef has
been established to settle the disputes. The main objectives of this article to analyze
rational treatment principles - under the WIO agreement and General Exception
under Article XX WTO as one of the basic legal claims submitted by Indonesia.
This article will study and analyze how far the WTO obligations will be applied
in that case. The Article organized as follows, first, discuss the national treatment
obligation and gerneral exception imder the WO Rule, second, analyzing the simi-
lar cases under the GATT and WTO Dispute Setlement. Finally, the article will be
analyzing the Tobacco disputes.

Eepwords: tobacco dispute, Indonesia, United States, national (treatment
principle, WFQ dispute settlement

1. Introduction

International trade is the exchange of goods and services across na-
tional border due to the differences of resources between countries such as
natural resources, climate, population, human resources, labor specifica-
tions and technology. These differences has initiate the countries to inter-
act with each other and become invelved in the transaction process.

International trade is aiso being driven by ecomomic globalization
which bas two main forees, the first is technology and the second is the
trade liberalization?. The liberal trade policies have been influenced by
Adam Smith theory on economic liberty and market economy. According
to his view, fice trade will increase competition on the domestic market and
will enhance productivity and at the end will generate a higher standard of

*] ecturer in International Trade Law, at Faculty of Law, Padjadjaran University, SH (Faculty of
Law, Unpad), LL.M (Washington College of Law, American University, Washington. D.C, USA),
PELD (Faculty of Law, Unpad).

2 Peter Van den Bossche, The Law and Policy of the World Trade Organization, Cambridge Uni-
versity Press, New York 2005, p 4-5.
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living.? Although the Smith’s theory has been responded by anti-trade pol-

icies, the case for free trade is now based on a firm footing that free trade

promotes a mutually profitable division of labor and enhances the potential
real national product and increases higher standards of living.*

One of the important facet of international trade is marked with the
role of General Agreement on Tariffs and Trade (GATT) in 1947 and later
was replaced by the World Trade Organisation (WTO) in 1994. The main
objectives of the establishiment of WTO is to promote international trade
through export and import and the member states agreed to eliminate the
trade barrier either by the use of tariff and non-tariff. As for tariff bamier,
the coniracting states agreed to gradually lower tariff rate therefore trade
will be taxed at lower rate and eventually will increase the irade flows.?

The WTO statistical data report has shown that developed countries
has cut 40% of the tariff since 1995 for indusirial produets from an aver-
age of 6.3% to 3.8%. Furthermore, 40 countries agreed to eliminate import
duties and other charges.® On the other hand, non-tariff barrier is still hin-
dering international irade because coniracting states stifl apply non-tarifi
barrier in order to protect domestic industry. There are three catagories of
non-tariff barrier:’

a) Health, safety and environment include exports bans, SPS require-
ment, standards and conformance requirements;

b) Trade policy includes policy measures including public export assisi-
ance, export taxes, import license, import quotas, production subsidies,
stat trading and import monopolies, tax concession, and irade remedics
(such as anti-dumping, safeguard and countervailing measures);

¢} Administrative measures include custom clearance delay, lack of trans-
parency.

In order to creaie a fair trade, WTO has been built on one core prin-
ciple of non-discrimination. The two mest imporiant non-discrimination
principles are Most Favoured Nations (MFN) and National Treatment.?
The National Treatment Principle is stipulated in Asticle III which is enti-

3 Stefan Zleptaig, Non- Economic Objevtives in WTO Law, NijhofF International Trade Law

Ser:%lg’dan;gus NijhofiPublishers, Leiden, 2010, p 17-21.

S Damsl A. Summer, Tarniff a:nd Non Tasiff Barier to Trade, Papcr University of California,

Davies, page 2.

6 http:/ferww.wio.org/englishithewto_efwhatis eftif efagrm2 ¢ o-htm, retricve 29 Jamuary, 2011
7 “Inventory of Regional Non Tariff Barmier: Synthesis Report by Austral Piy, Lid,” 2004, page
9-10. See also Peter Van den Bossche, op.cit, page 441-442,

8 Simon Lester and Bryan Mercurio, World Trade Law: Text and Materials and Commentary,
Hart Pablishing, Oxford and Perland, Oregon, 2008, page 273. :
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tled “National Treatment on Internal Taxation and Regulations.”™ The term
National Treatment refers to the equal ireatment to be provided to foreign
goods as that given to the domestic products and with respect to trade in
goods; and national treatment means once imported product have cleared
customs and the applicable tariff or duty has been collected, they must be
treated the same as national product. The main objective of national treai-
ment principles is to protect competitive relationship between domestic
and foreign product and in the long run will create the predictability of
the international trade.’® According to Jackson, international trades are
confronted with regulations that appear to be neuiral but in fact affect im-
poried product and perceived as disguised discrimination' and the most
common disguised discrimination takes place through the applications of
regulation and product standards. This form of discrimination is very dif-
ficult to measure even under international trade rules because there are al-
ways reasonable arguments such as public health, environment, and safety
which is permissible under article XX on General Exceptions as one of the
non-economic objectives in WTO Law.”

National Treatment Principles also apply to products even tariff are
not bound as specified in Brazilian International Taxes Case.? The Panel
concluded that GATT contracting party was bound by Auticle ill regard-
less of whether the contracting party had underiaken tariff commitments in
respect of the goods concerned.

National Treatment Principles are stipulated in article 11l GATT 1994
and the intention of the drafier was clearly o treat the imported producis
in the same way as domestic products once they have been cleared through
customs' as in Japan Alcoholic Beverages Cases. The Appellate Body
stated that the broad and fundamental purpose of Asticle Il is to avoid pro-
tectionism in the application of internal tax and regulatory measures that

9 Ast Tl GATT, 1994.

10 Mitsuo Matsushita, Thomas J. Schoenbam & Petros C.Mavroidis, The World Trade Organi-
zation: Law, Practice and Policy, The Oxford University Press, New York, 2086, page 234,

11 Seo John H. Jackson, William J. Davies and Alan O. Sykes, Jr, Legal Probels of Intemational
Economic Relations, West Publishing Co, St Peul, Minnesota, USA, 1995, page 522, see also Ital-
jon Agriculture Machinery Case, GATT Panel Report, adopted on October 23, 1958 & the Supp.
BISD 60 (1959).

12 Siefon Zieptnig, Op.Cit, page 85.

13 Working Party Report, Brazilian Internal Taxes, GATT/CP.3/42 (First Repori), adopted 30
June 1949, BISD 1i/181; GATT/CP.5/37 (Second Repert), adopted on 13 December 1950, BISD
Ti#186.

 Jhid. .

15 See Ttaly v France in Agriculiure Machinery Case, 1958.
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will protect domestic industry.!s

Besides General Exception under Asticle XX, Article I11 also provides
several exceptions that specified under article I1I:8, such as governiment
procurement that permits government agencies to purchase for governmen-
tal pusposes and not for commercial resale’” and subsidies for domestic
producers. This exception is permitted because WTO members recognize
the role of government procurement in national policy.

Another execption stipulated in Article TT1:8(b) which allows the pay-
- ment of subsidies exclusively to domestic producers as an exception to the
national treatment rule, under the condition that the subsidy does not vio-
late other provisions of Article 111 and of the Agreement on Subsidies and
Countervailing Measures. The reason for this exception is that subsidies
are recognized to be an effective policy tool and are basically within the
latitude of demestic policy authorities. However, because subsidies may
have a negative effect on trade, the Agreement on Subsidies and Counter-
vailing Measures imposes strict disciplines on their use.®

In Practice, however, there are still many hurdles in applying National
Treatment Principies, for example, the tobacco disputes between Indone-
sia and United States. The Tobacco disputes began in 2009 when United
States regulated the Family Smoking Prevention and Tobacco Control
Act” (FSPTCA) 2009. Section 907 of the Act prohibited the production
or sale in the United States of all cigareites with a “characterizing flavor”
other than menthel or tobacco beginning 90 days afier the Act was signed
including Indonesia clove cigarettes. Indonesia believes that such measure
discriminates against imported ciove cigarettes based on the fact that the
clove cigareties that were sold in the United States were imported (prima-
1ily from Indonesia), while all of the menthol cigarettes sold in the United
States are produced domesticaliy (imports are negligible).

Indonesia also believes that such measure creates an unnecessary ob-
stacle to trade in that the United States has made available to it less trade-
restrictive means to accomplish the objectives of the Act. According to the
Unites States written submission, the Purpose of the Act is to minimize
the harmful effects of tobacco producis and particularly by reducing youth
smoking and authorizing the FDA to issue additional regulations on to-

16 See Japan v EC in Alcoholic Beverages Case, GATT Panel Report, Adopied on November 10,
1987, 34 Supp. BISD .83 (1988). See also Peter Van den Bossche, op.cit, page 328-329,

17 Rudiger Wolfrum, Peter—Tobias-Stoll and Anja Seibert-Fohm (Ed), WTO-Technical Bamiers
and SPS Measures, Leiden, 2007, page 40.

'8 Agreement on Subsidies and Countervailing Duties.

19 Public Law 111-31.
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Legal Analysis of Tobacco Dispute Between Indonesia vs United
bacco products as appropriate for the protection of the public health®.

IL."Background of The Family Smoking Prevention and Tohaceo Act,
20069

The Family Smoking Prevention and Tobacco Conirol Aci, 2009
(FSPTCA) was signed by President Obama in 2002 which gives the U.S.
Food and Drug Administration the authority to regulate the manufaciuring,
marketing and sale of tobacco producis?’. The Law has ended the special
proiection that tobacco industry had enjoyed and the beginning era of to-
bacco industry regulation in the US.

The FSPTCA consists of three titles. Title I promulgates the authority
to regulate tobacco to the FDA by amending the Federal Food, Drug and
Cosmetic Act of 1938. The provisions of Title I (Authority of the Food and
Drug Administration) are codified in Title 21 (Food and Drugs), Chapter
9 (Federal Food, Drug and Cosmetic Act), and Subchapter IX (Tobacco
Products) of the United States Code Annotated. Title 11 relates to the ja-
beling of cigarette and smokeless tobacco packages, as well as requiring
tobacco product manufacturers to disclose information about the composi-
tion of their products. The provisions of Title I (Tobacco Product Warn-
ings; Constituent and Smoke Constituent Disclosure) amends the Federal
Cigareite Labeling and Advertising Act and are codified in Title 15 (Com-
merce and Trade), Chapier 36 (Cigaretie Labeling and Advertising) of the
United States Code Annotated. Title 111 zrelates to the trade of illicit tobacco
products within and outside the United States. The provisions of Title 111
(Prevention of Hllicit Trade in Tobacco Products) are also codified in the
Federal Food, Drug and Cosmetic Act in Title 21 (Food and Drugs), Chap-
ter 9 (Federal Food, Drug and Cosmetic Act), and Subchapier IX (Tobacco
Products) of the United States Code.Z

Section 907 of FSPCTA on special Rules stated that three months af-
ter the date of enactment of the ACT, a eigaretie or any of iis components
(including the tobacco, filter, or paper) shall not contain, as a constituent
(including a smoke constituent) or additive, an artificial or natural faver
{other than tobacco or menthol) or a herb or spice, including strawberry,

2 See FSPTCA sec. 217. Exhibit US-7.

2 hspdfwww.tebacco-facts.net/2009/06/the-family-smoking-prevention-and-tobacco-control-
act, diakses pada tanggal 12 desember, 2010.

2 Roseann B. Termini and Angela Bertugli, “Protection of Public Healthong Time in Coming:
The Impact of the Family Smoking Prevention and Tobaceo Condrol Act,” Paper, 2009, Page 12-
i3.
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grape, orange, clove, cinnamon, pineapple, vanilla, coconut, locorice, co-
coa, chocolate, cherry or coffee®.

The Law also restricts tobacco marketing and sales to youth including
specific restriction on youth access and marketing. The Law also grans the
FDA the authority to take additional actions in the future to protect public
health. As a resuit, clove cigareties produced in Indonesia may no longer
be imported into the US.

For Indonesia, the Act will cause an injury because over six million to-
bacco farmers depend directly or indirectly on clove cigarette industry. In
Indonesia perpectives, the US government has discriminated Indonesia’s
clove cigarette which is banned in the US market while menthol cigareties
sold in the US are produced domestically. Indonesia government believes
that such measures create an unnecessary obstacle to trade in that the Unit-
ed States has available to it less trade-restrictive means to accomplish the
objectives of the Act.?

From Indonesia point of view, the US government has not respond
to share any studies that demonstrated the reason clove cigaretie should be
banned while menthol cigaretie still allowed sold in US market and Indo-
nesia believed that the Act and its implementation by the US was inconsist-
ent with certain WTO provisions including the Agreement on Technical
Barriers to Trade.”

Iil. Legal Issues

Indonesia government considers that the measures inconsistent with
several fundamental principles of the WTO% :

a. Against the national treatment principles under Asticle ITi: 4 of the
GATT 1994 because the measure provides treatment to an imporied
product, clove cigareties, that is “less favourable” than that accorded
to a like domestic product, menthol cigareties.

b. Article XX of GATT 1994 because there is no scientific or technical
information indicating that clove cigarettes pose a greater health risk
than menthol cigarettes and, as a result, the measure results in arbitrary
and unjustifiable discrimination, a disguised restriction on trade, and is
more trade resirictive than necessary to achieve a legitimate objective,

B Seetion 907 the Family Smoking Prevention and Tobacco Act, 2009,
:: http:ffwrorw.wio.org/english/news_e/news10_e/dsb_22junl0_c.hitm
ibid
2 United States - Measures Affecting The Production and Sale of Clove Cigarettes hetplf
www.wio.org/english/izatop_e/dispu_e/cases_e/ds406_ehtm, refrieve, 20 January, 2011.
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if one were to exist.

Technical Barrier to Trade Agreement (TBT) Asticle 2.1 because the
measure results in treatment that is “less favourable” to imported clove
cigareties than that accorded to a like domestic product, menthol ciga-
reites.

TBT Article 2.2 because there is no scientific or technical information
indicating that clove cigareties pose a greater healih risk than menthol
cigarettes or that youth smoke clove cigareties in greater numbers than
menthol. As a resuit, the measure is more trade restrictive than neces-
sary and constitutes an unnecessary obstacle to international trade.

1V. Discussion

The Determination of injury under National Treatment Principles

Article 111 :4 GATT

The determination of injury of National Treatment Principles set in

article Il GATT:1994 that probibits discrimination between imported

and domestic like product. Therefore , akey factorto determined the

injury whether products are “like” or not .

The determination of “like product” under GATT rules is not defined

and GATT does not give any guidance regarding the characteristic of

the like product and it must me concluded on the GATT and WTO
disputes report . According to the panel report under WTO rule there
are three different approaches of national treatment principles under
article IH: 2, first sentences, article TII: 2, second sentences and article

i: 4.

»  Under article HI:2 , first sentences has been construed natrowly as
in the Japan — Alcoholic Beverages case , the Panel in making the
determination of like product base on the physical characteristic .
The physical test that was taken by the Panel relied the tariff dis-
tinction base on the difference of color, raw materials, presence
of additives. The Appellate body confirm the narrowness of the
criteria applied by the panel .

e Agticle III: 2 Second sentences apply different approach and refer
the like product to directly competitive or substitutable product as
in the Dominican Republic Cigaretie Case, 2005 . This approaches
is more broad that in article 111:2 First sentences the panel con-
cluded that the like product not only established on the the likeness
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of physical characteristic , coromon end and tariff clasification, but
also should refer to a directly competitive or substitutable product
Under Asticle Iil : 4 the term like product determined also broad-
er compare t0 article I11:2. Fiist sentences as in Asbestos case
between European Communities vs Canada. The panel refer the
term “like product” in four general criteria : (1) the properties, na-
ture and quality of the products; (2) their end user; (3) consumer’s
tastes and habits; and (4) tariff classification of the products .

In Tobacco dispute case, Indonesia argue that the United States has
discriminated Indonesia clove cigareites and violated national treatment
obligations under article III; 4 GATT; 1994. In order to prove that the US
has violated national treatment obligation, Indonesia has to prove several
key elements. There must be :

1) The law, regulation or requirement which is already proven;

2)

3)

That law has affecting the internal sale. Offering for sale, pur-
chase, transportation, distribution ;

In earlier case, Panel has taken the broad interpretation of the term
affecting internal sale or purchase as in Italian Agricultural Ma-
chinery case. In the opinion of the Panel thai affecting means not
only apply to the laws or regulation which direcily governed the
conditions of sale and purchase but also any laws or regulations
which might adversely modify the conditions of competition be-
tween the domestic and imported products of the internal market
. In the tobacco case, Indonesia government have to argue and
supported with the data that the FCTPCA has affecting the sale of
clove cigareties from Indomesia in the United States market and
the Laws has undermined the conditions of competition and de-
crease the import of clove cigareties following the adoption of a
measures .

The measures less favorable treatment to the imporied product;
Another legal factor under article TMi:4 that has to be proven is
the “less favourable reatment”. Less favorable treatment is the
most important aspect that has to be proven. According to Panel
reports the terminology “less favorable treaiment” means  that
the Coniracting parties have to maintain the effective equality of
opportunities for imported product and have been carried over fo
WTO jurisdiction as in the case of Korean-Beef, Japan-Alcohol
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and US- Section 211 .
4) To like domestic product.

As the physical characteristic test has been consistently folowed
in all panel report , Indenesia could defend that clove cigareties
physically same with menihol in the term of nature and quality,
end uses and consumer tastes because both cigarettes are very ap-
peal to children therefore from the flavoured and consumer tastes
both cigareties is “ like product”. According to National Survey
on Drug Uses and Health Menthol cigarettes are especially popular
among young simokers. According to report 62 percent of middie-
school students who smoke begin with menthol cigareties, whose
minty taste can mask the harshness of tobacco. About 75 percent
of Afiican American smokers use menthol brands, and tobacco
companies heavily advertise menthol products in black communi-
ties and media . '

" Many Afiican American smokers view menthol cigareites as
“soothing” and “smooth,” and less harsh and dangerous than regu-
lar cigarettes, according to a 2008 study by the Centers for Dis-
ease Conirol and Prevention. But there is no evidence that menthol
cigarettes are less lethal than regular cigarettes. Although African
Americans smoke fewer cigarettes compared with white smokers,
they have higher rates of lung cancer, stroke and other tobacco-
related diseases .

b) Asticle XX (b)

Indonesia also have to prove that the US have violated article XX
GATT:1994 on General Exception specificily article XX (b). The nature
article XX GATT is to allows WTO Members to take a measures which
are inconsistent with GATT Provision or as an exception of the GATT and
WTO general obligations such as from MFN and National Treatment Prin-
ciples . However in the introductory clause (chapeau) of the article XX
stated that the measures should not be applied arbitrary or unjustifiable
and discriminate import product as concluded by Appelate Bodies in the
US Shrimp Case that Article XX from paragraph (2) to () is a limited
and conditional exeption from the substantive obligations and has to be
applied in good faith as one of general principles of international law .
An abusive exercise by a Member of iis own treaty right thus results in a
breach of the treaty rights to the other Members and, as well, a violation of
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the treaty obligation of the Member so acting. The Appellate Bodies added
that to interpret the language of the chapean has io be in accordance with
the general principles of international law . In order to win the case, the
US also has to prove that the measures in regulating the tobacco has to be
in accordance with the chapeau as a guiding requirement of article XX.
One of legal issues in this case is how far the US government can present
a legal argument with a reliable data relating the reason why menthol ciga-
rettes is treated diffrently with clove cigareties.

The US also has to prove that the measures were within the scope of
article XX (b) . Panel noted that this provision clearly allowed contracting
parties to give priority to human health over trade liberalization however
the measures to be covered by Article XX (b) had to be « necessary” as in
Thailand- Cigareties Case . The term “ necessary” can be applied only if
there were no alternative measure can be taken and in this case, Panel held
that Thailand Government can take other aliernative measures that could
equallly have achieved the health policy ebjectives . Another legal issues
that come up in interpreted Axticle XX (b) is whetever the contracting par-
ties can submit a scientific evidence to support the measures as invoked in
EC — Asbesios Case .

1. The Determination of injury under National Treatment Principles
a) Asticle Il :4 GATT '
The determination of injury of National Treatment Principles set in
article 111 GATT:1994 that prohibiis discrimination between imported
and domestic like product. Therefore , akey faciorto determined the
injury whether products are “like” or not 7.
The determination of “like product” under GATT rules is not defined
and GATT does not give any guidance regarding the characteristic of
the like product and it must me concluded on the GATT and WTO
disputes repori®®. According to the panel report under WTO rule there
are three different approaches of national treatment principles under
axticle I11: 2, first sentences, article II1: 2, second seniences and article
1i: 4.
Under article 111:2 , first sentences has been constiued narrowly as
in the Japan — Alcoholic Beverages case , the Panel in making the
determination of like product base on the physical characteristic®

# Mitsuo Matsushita, op.cit, page 236.
% Peter Van den Bossche, op.cit, page 324.
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The physical test that was taken by the Pancl relied the tariff dis-
tinction base on the difference of colos, raw materials, presence
of additives. The Appellate body confirm the narrowness of the
criteria applied by the panel®.
Article 10 2 Second sentences apply different approach and refer
the like product to directly competitive or substitutable product as
in the Dominican Republic Cigaretie Case, 2005, This approach-
es is more broad that in article 1112 First sentences the panel con-
cluded that the like product not only established on the the likeness
of physical characteristic , common end and tariff clasification, but
also should refer to a directly competitive or substitutable prod-
uet®,
Under Asticle III : 4 the term like product determined also broad-
er compare to article II1:2. First seniences as in Asbestos case
between European Communities vs Canada. The panel refer the
" term “like product” in four general criteria : (1) the properties, na-
ture and quality of the products; (2) their end user; (3) consumer’s
tastes and habits; and (4) tariff classification of the products™.

In Tobacco dispute case, Indonesia argue that the United States has
discriminated Indonesia clove cigareties and violated national treatment
obligations under article 1II; 4 GATT; 1994. In order to prove that the US
has violated national treatment obligation, Indonesia has to prove several
key elements. There must be 3
1) The law, regulation or requirement which is a]ready proven;

2) That law has affecting the internal sale. Offering for sale, purchase,
transportation, distribution ;
In earlier case, Panel has taken the broad interpretation of the term af-
fecting internal sale or purchase as in Italian Agricultural Machinery
case. In the opinion of the Panel that affecting means not only apply
to the laws or regulation which directly govermed the conditions of sale
and purchase but also any laws or regulatlons which mlght adversely
_ i en the domestic and im-

2 Mitsuo Matsuhm, Loc. Cit.
3 Robert A. Hudec, Like Product : The Differences in Meaning in GATT Asticle 1 and i, Paper,
2000, page 18.

N yitpHwerw.worldiradelaw. netisepomlwtoab/dr-clgarettes(ab).p@ Deminican Republie Cig-
aretie Case, 2005, Retrieve, 27 January, 2011,
32 Mitsuo Matsushita, Op.Cit, page, 240.
3 Achestos case, See also Mitsuo Matsushita, Tbid.
* Simon Lester, Op.cit, page 299-321.
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ported products of the internal market®. In the tobacco case, Indonesia

government have to argue and supported with the data that the FCT-

PCA bas affecting the sale of clove cigarettes from Indonesia in the

United States market and the Laws has undermined the conditions of

competition and decrease the import of clove cigareties foliowing the

adoption ef a measures®,

3) The measures less favorable treatment to the imported product;
Another legal factor under article I11:4 that has to be proven is the “less
favourable treatment”. Less favorable treatment is the most important
aspect that has to be proven. According to Panel reports the terminol-
ogy “less favorable ireatment™ means  that the Contracting parties
have to mainiain the effective equality of opportunities for imported
product and have been carried over to WTO jurisdiction as in the case
of Korean-Beef, Japan-Alcohol and US- Section 211%".

4) To like domestic product.

As the physical characteristic test has been consistently folowed in
all panel report®, Indonesia could defend that clove eigarettes physi-
cally same with menthol in the term of nature and quality, end uses
and consumer tastes because both cigareites are very appeal to chil-
dren therefore from the flavoured and consumer tastes both cigarettes
is “ like product”. According to National Survey on Drug Uses and
Health Menthol cigareites are especially popular among young smok-
ers. According to report 62 percent of middle-school students who
smoke begin with menthol cigareties, whose minty tasie can mask the
harshness of tobaceo. About 75 percent of African American smokers
use menthol brands, and tobacco companies heavily advertise menthol
products in black communities and media®.

Many African American smokers view menthol cigareties as “sooth-
ing” and “smooth,” and less harsh and dangerous than regular cigareites,
according to 2 2008 study by the Centers for Disease Control and Preven-
tion. But there is no evidence that menthol cigareties are less lethal than
regular cigareties. Although African Americans smoke fewer cigareties

3 Report adopted on 23 October 1958, page 3 Shspcliwers.werldiradelaw.ae/reports/gatipanels/
itatianachinery.pdf, retrieve, 4 January, 2011

% See also. Simon Lester, Op.Cit, page 300,

57 Simon Lester, Op.Cit, page 301, see also Panel report on Korea Measures Affecting the
Importation of Fresh Chifled and Frozen Beef, Adopted, 2001.

38 Mitsuo Matsushita, Op.Cit, page, 237.

3 Washington Post, hiip:/fwww. washingtonpost.com/wp-dyn/content/article/2010/03/30/
AR2010033003742.html, Retieve 1 february, 2011,
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compared with white smokers, they have higher rates of lung cancer, stroke
and other tobacco-related diseases®.

b) Aticle XX (b)

Indonesia aiso have to prove that the US bave violated article XX
GATT:1994 on General Exception specificily article XX (b). The nature
article XX GATT is to allows WTO Members io take a measures which
are inconsistent with GATT Provision or as an exception of the GATT and
WTO general obligations such as from MFN and National Treatment Prin-
ciples . However in the introductory clause (chapean) of the article XX
stated that the measures should not be applied arbitrary or unjustifiable
and discriminate import product *! as concluded by Appelate Bodies in the

-US Shrimp Case that Article XX from paragraph (2) to () is a limited
and conditional exeption from the subsiantive obligations ** and has to be
applied in good faith as one of general principles of international law® .
An abusive exercise by a Member of its own treaty right thus resulis in a
breach of the treaty rights to the other Members and, as well, a violation of
the treaty obligation of the Member so acting. The Appellate Bodies added
that to interpret the language of the chapeau has 1o be in accordance with
the general principles of international law*. In order to win the case, the
US also has o prove that the measures in regulating the tobacco has to be
in accordance with the chapeau as a guiding requirement of article XX.
One of legal issues in this case is how far the US government can present
a fegal argument with a reliabie data relating the reason why menthol ciga-
reties is treated diffrently with clove cigarettes.

The US also has to prove that the measures were within the scope of
article XX (b) #. Panel noted that this provision clearly allowed coniracting
parties to give priority to human health over trade liberalization however
the measures o be covered by Article XX (b) had to be “ necessary” as in
Thailand~ Cigarettes Case™. The term “ necessary” can be applied only if

o

4 Izzgicle XX Subject to the requirement that such measurcs are not applied in 2 manaer which
would constitute a means of arbitiary or unjustifiable discrimination between countries where the
same conditions prevail, er 2 disguised restriction on international trade, nothing ia this Agreement
shall be construed to prevent the adoption or enforcement by any Member of measures: (emphasis

"% Seo United Sttes- Import Probibition of Cetan Shrmp and Shriap Products, Reportof

Apeliate Body, AB- 1984-4. Paragraph. 157.

“1bid, Patagraph, 158.

# Thid.

45 pecessary to protect human, animal or plant life or health;

4 See , Thailand — Restriction on Importation of and Taternal Taxes on Cigarettes, Report of the
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there were no alternative measure can be taken and in this case, Panel held
that Thailand Government can take other aliernative measures that could
equalily have achieved the health policy objectives?’. Another legal issues
that come up in interpreted Article XX (b) is whetever the confracting par-
ties can submit a seientific evidence to support the measures as invoked in
EC — Asbestos Case*.

V. Conclusion

The Tobacco case begin when United States enforcing the Family
Smoking Prevention and Tobacco Control Act, 2009 (FSPTCA). This
regulation banning cigarettes that have artificial or natural flavor (exeept
menthol) to be marketed in United States domestic market. For adone-
sia standpoint the measures is classified a form of discriminate against
Indonesia clove cigareties where menthol cigarettes while all of the men-
thol cigarettes still allowed sold in the United States that are produced
domestically and violated national treatment obligation as one of the basic
principles of WTO that stipulated under Article 11T :4 GATT., Although,
United States has submitted the defence that the measures is to minimize
the harmful effect of tobacco produets and particularly by reducing youth
smoking and included the term of protect public and has comply with
Article XX (b) General Exception to protect human or health but Indonesia
still consider that the measures has been apply arbitrary and unjustifiable
discriminate.
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